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Bogota D.C, September 13 2017

Telecommunications Law Department

UNIVERSITY EXTERNADO OF COLOMBIA

10 A Street # 3 - 15 East

Bogota, Colombia

To whom it may concern,
INTERNATIONAL TELECOMMUNICATIONS UNION (ITU) 

Palace of Nations
Geneva, Switzerland
Ref.: Open Consultation on “Public Policy considerations for OTTs”
We are grateful for the opportunity you have offered us to participate in the consultation on “Public Policy considerations for OTTs”. Thus, we present the following responses to the raised questionnaire.

Public Policy considerations for OTTs

"Considering the rapid development of information and communications technology (ICT) which led to the advent of Internet-based services commonly known as "over-the-top" (hereafter: OTT), all stakeholders are invited to submit their inputs on the following key aspects from policy perspective”:
1. What are the opportunities and implications associated with OTT? 
From the side of opportunities, we consider that OTT services represent a unique possibility for the development of the digital ecosystem, since these simplify the provision of many services to end users, -mainly those implying video, voice and messaging services-, by offering these contents in a more innovative and flexible way, and at a lower price, compared to the services offered by telecom companies, because OTTs do not invest heavily in infrastructure, neither are subject to the high burdens imposed by the different States.
First of all, from the perspective of emerging countries, OTT services can be seen as an important tool for establishing mass access to the services above-mentioned, being notorious the example of OTT messaging services, as Whatsapp, which result cheaper, - and even, more practical-, for end users than SMS offered by telcos, revealing the underlying substitution phenomenon that those traditional services are going through.
Secondly, OTT services represent an increase in the offer of communications and audiovisual services to end users. As a matter of fact, it is shown in several market segments that OTT players are now in direct competition with traditional telcos.  For example, in Colombia, OTT contents are now considered as complementary services to pay television.

This, in our opinion, should be seen as an opportunity and not as a threat, as the plurality of providers benefits users, which in their freedom of choice, are now able to select among a wider range of services and innovative applications, competing for offering exclusive and high quality content. In addition, we highlight that the incursion of OTT players may result in the transition from a traditionally oligopolistic market to a competitive one.
And thirdly, OTTs inject innovation to communications and audiovisual services. For instance, according to the consulting firm Arthur D. Little
, these are able to offer more services focused on targeted needs, and, as OTTs are in constant competition, -with telcos and with other OTTs-, these companies are under pressure to renovate and offer appealing features, in order to attract and maintain paying users, among other aspects.
Now, regarding the implications related to the incursion of OTT services, we observe that the chain value has been restructured
. This effect results in challenges for telcos and for regulators. Those will have the need to adopt new business models for competing with OTT services, despite the fact that conditions will not be identical; and regulators, although at first will be tempted to trying to fit this new players into the predefined categories, we consider that having in mind the users rights, the general interest and the public service obligations (attending the need of guaranteeing minimum services to some sectors of the population), they should redesign several parts of the current regulation. 
As a conclusion, we underline the unstoppable growing of OTT services, and the positive aspects these represent for end users and competition. Therefore, the politics that seek to eliminate them or that pretend to block their entrance and consolidation are out of place. On the contrary, the reality of its incursion must be addressed, so OTT services must be promoted and the regulatory frameworks should be updated or replaced for new ones, adapted to the market dynamics.
2. What are the policy and regulatory matters associated with OTT?
Governments and particularly, regulators, face three possibilities regarding the interaction between the traditional world and the digital world, as it follows: 1) to transfer the rules applying telecommunication services to OTT services; 2) to stablish independent rules for emerging services, or even, to create a new regulatory framework; and 3) to develop a level playing field.
In that sense, we observe that the choice between one alternative and another, involves knowing the real impact of OTT services in the market of communication and audiovisual services, in order to establish, in each case, if these are truly comparable to its traditional counterpart, and therefore if OTT services deserve the same regulatory exigence, or if these require different rules. Furthermore, it is essential to verify the situation of the consumer rights, investment and the international scenario, as well as to measure and assess the performance of the alternatives in the medium term. Consequently, we do not recommend taking one of those possibilities in absolute terms but to evaluate which of the generic aforementioned options, is the most convenient in each case.
So, to provide a contribution to the discussion, we present the following important challenges for regulation, where the tension of opting for one of those actions is shown:
2.1. Tax and non-tax burdens: this is one of the most problematic issues as it makes clear the regulatory asymmetry between operators and OTT agents. In Colombia this situation is pronounced since before the tax reform of 2016 (under which technological platforms will be subject to a 19% VAT from June 2018
), OTT services were completely tax-free. Thus, it may be interesting to monitor the consequences of this measure, both individually considered (since Colombian consumers may be indifferent, or may reduce consumption of OTT services), and in comparison with the demand for services offered by traditional operators (for example, in this second scenario, Colombian users may reduce their demand of OTT services and increase consumption of traditional services or keep the consumption of traditional services unharmed). The impact analysis of this measure regarding to countries in the region, where this significant tax burden has not been imposed is also relevant. It is worth noting that Argentina and Uruguay have decided to opt for a similar scheme to the Colombian one, by stablishing that card issuers will be considered as VAT withholding agents at the time of payment for a digital or electronic service, and it has been contemplated to apply extra regional burdens, like in the city of Buenos Aires.
In addition, in Colombia it exists an important asymmetry in terms of non-tax burdens referred to the so-called “compensations” (“contraprestaciones”, in spanish)
,, which are resources allocated to finance public television and ICT social programs. “Compensations” are made up of the contributions that each pay-TV operator pays to the Television National Authority (“Autoridad Nacional de Televisión”, in spanish), corresponding to the polemic 7% of its gross incomes. “Compensations” are also made up of the contributions payed by telecom operators to the ICT Ministry, equivalent to the 2.2% of its gross incomes. In consequence, operators frequently argue that OTT agents’ incomes are not affected, to demand a level playing field, even claiming that are facing unfair competition
.
Then, the recommendation is not to extend the referred impositions to OTT services, but to ease the weight that operators bear. So, for similar circumstances, an adequate response could be to deregulate and to restructure the burdens on the agents, but at the same time, it is important that new players support public television and ICT social programs, given the values that these represent for society.
Yet, a question is left: how OTT players may contribute to financing and strengthening public television? Regarding this, we invite to design alternative and innovative regulatory measures, instead of applying traditional old schemes; for example, it is interesting to think about stablishing audience share and national production shares.
2.2. Data protection: we consider that this issue is far from problematic as the previous one, since, in our opinion, privacy/intimacy should be granted to end users regardless of who provides the service (Telecom Company or OTT agent)
.
The previous consideration is reinforced with the understanding that data protection is a matter of considerable constitutional relevance in several States, because it is closely related to human rights as privacy/ intimacy.
Then, we deem that conditions for OTT services should be in line with the data protection laws applicable in each State where these companies offer their services. This has to go hand-in-hand with the empowerment of citizens relating to the information they wish to be treated and with the strengthening of the knowledge about their rights.
2.3. User protection: regulatory asymmetry is particularly noticeable in regards to pre-contractual, contractual and post-contractual matters. For example, in Colombia, telcos are required, among others, to meet quality standards, to offer customer support, and to comply with a regulated procedure for reception and processing of requests and complaints.
It seems that the best choice is not to extend these obligations to OTTs, but to question whether this strong intervention is necessary to guarantee users’ protection. So, it would be advisable to carry out studies that seek to determine if users feel that their rights are effectively protected, for the sake of defining if intervention as strict as the one applied to telecommunications and television operators, is imperative for OTTs too.
From another angle, here is flagrant the problematic of Internet and the territoriality of laws, since it is difficult to enforce user protection regimes to an agent located abroad. Hence, the ideal scenario is that multinationals adhere to the legislation and guidelines of the country where they operate. Unfortunately, this situation is specially complex in Colombia, since under the Free Trade Agreement signed with the USA; there is a prohibition of requiring "local presence" to cross-border service providers, (that is, opening offices or branches in the country).

2.4. Competition: we believe that regulators should focus on addressing traditional threats to free competition, such as: abuse of dominant position and the establishment of entry barriers. As well, it is significant to point out that anti-competitive behavior is not restricted to the displayed by telecom operators, but may also be exhibited among OTTs or even against telcos. As a result, it is imperative for regulators to conduct studies to become aware of the real market dynamics, so that they have the knowledge and the appropriate tools to act in a timely manner.
Likewise, it is becoming increasingly important to consider the approach that each State gives to ‘Net Neutrality’, because highly permissive visions can lead to distort competition and to affect local industries of Internet-based services.
3. How do the OTT players and other stakeholders offering app services contribute in aspects related to security, safety and privacy of the consumer?
 

At the moment, it is not possible to state that OTT players contribute in this matter, except by those obligations that the different legislations demand them to comply. That is to say, beyond external exigencies imposed by States, OTTs do not have incentives to invest in enhancing security, safety and privacy of consumers.

Consequently, we emphasize that users themselves should demand the safeguard of this aspects, in such a way that it becomes a preference of consumers, and then, a factor of competition between providers. So, in this digital era, a primary focus of public policy should be that users become more and more aware of the significance of their data and its treatment. 
Finally, we would like to point out that the free-of-charge nature of some OTT services, implies that money is earned by processing data, which, beyond any distortions to competition, it must be a concern of regulators and data protection authorities, with the purpose of establishing clear and enforceable standards that protect users.
4. What approaches might be considered regarding OTT to help the creation of environment in which all stakeholders are able to prosper and thrive? 

It must be borne in mind that regulation should be aimed at common interest and consumers’ welfare. For this reason, it is necessary to establish a framework that encourages competition and respect for consumer rights. For that purpose, States cannot depart from conjectures, theoretical or idealistic assumptions, but Governments must have information about the real market behavior, the agents involved and the situation of consumer rights.
Regarding the regulatory approach, we consider that the best alternative is a regulation governed by principles, seeking for flexibility and applicability, beyond technological advances. In addition, regulators should be wary of adopting short-sighted visions, because this implies ignoring the global and complex nature of OTT services.
5. How can OTT players and operators best cooperate at local and international level? Are there model partnership agreements that could be developed? 
From a Latin-American perspective, the incursion of OTTs represents the possibility that a new agent (in addition to telcos and States), will contribute to the progress in broadband penetration, being this the basis of a digital environment. That can be recommended, given that OTT players clearly rely on networks and telecommunications infrastructure to provide their services, therefore, it is reasonable to require them to finance universal access and development of infrastructure, if possible, collaboratively with telecom operators. 

Certainly, it must be pursued ensuring not to discourage OTTs’ investment in developing countries, for instance. This contribution should be proportional to their market share
, adding that this strategy should send the message that the progress of broadband connectivity means more potential customers for OTT services.
Lastly, we consider that under the coordination of Governments, OTT players and operators can contribute to strengthen local industries of contents’ creation, particularly audiovisual ones. In this respect, besides the traditional dynamics of pecuniary contribution to Governmental funds, there are alternatives for engaging them to contributing through actions, like the one mentioned in 2.1., which is stablishing audience share and national production shares, ensuring the creation of jobs and the generation of quality content. 
Best regards, 
TELECOMMUNICATIONS LAW DEPARTMENT 
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� Communications Regulatory Comission of Colombia “has concluded that OTT contents are complementary and not substitute to traditional television. Even though a 25.8% of respondents watch audiovisual contents via Internet, only 2,7% uses them as their primary means and 1,8% has shaved their cord connection to watch TV through Internet”. Communications Regulatory Comission of Colombia. Analysis of audiovisual markets in a converging environment. April 2016. Available in:  � HYPERLINK "https://www.crcom.gov.co/recursos_user/2016/Actividades_regulatorias/analisis_mercados_audiov/160401_Documento_Amarillo.pdf"��https://www.crcom.gov.co/recursos_user/2016/Actividades_regulatorias/analisis_mercados_audiov/160401_Documento_Amarillo.pdf�


� Extracts form this document are referred in particular to VoIP scenario, however we consider that this remarks are extensible to other OTT services. Arthur D. Little. “Disruptive Threat or Innovative Opportunity? Scenarios for Mobile Voice OTT”. 2011. Available in: � HYPERLINK "http://www.adlittle.com/downloads/tx_adlreports/ADL_OTT_Disruptive_threat_or_innovative_opportunity_v2_01.pdf"��http://www.adlittle.com/downloads/tx_adlreports/ADL_OTT_Disruptive_threat_or_innovative_opportunity_v2_01.pdf� 


� Communications Regulatory Comission of Colombia. Analysis of Audiovisual Markets in a Convergent Environment. 2016. Available in: � HYPERLINK "https://www.crcom.gov.co/recursos_user/2016/Actividades_regulatorias/analisis_mercados_audiov/160401_Documento_Amarillo.pdf" �https://www.crcom.gov.co/recursos_user/2016/Actividades_regulatorias/analisis_mercados_audiov/160401_Documento_Amarillo.pdf�


� Congress of the Republic of Colombia. Colombian Tax Statute (Act 624 of 1989). Article 437-2, paragraph 8. VAT WITHOLDING AGENTES: 8.< Paragraph added by Article 180 of Act 1819 of 2016.> Card issuers (…) at the time of payment for the service providers located abroad, regarding the following digital or electronic services: a) Provision of audiovisual services (among others, music, videos, films and games, as well as broadcasting of any event); b) Service of platform for digital mobile applications; c) Supply of online advertising services; d) Supply of  education and  coaching.” Available in: � HYPERLINK "http://www.secretariasenado.gov.co/senado/basedoc/estatuto_tributario_pr017.html" \l "437-2"��http://www.secretariasenado.gov.co/senado/basedoc/estatuto_tributario_pr017.html#437-2�


� “’Compensations’ [or ‘contraprestaciones’] have the nature of a public price, -non-tax revenue-, as remuneration for the exclusive use of electromagnetic spectrum, since it is a public good. Constitutional Court of Colombia. Decision C-927 of 2006. Reporting Justice: Rodrigo Escobar Gil.�
	Disponible en: � HYPERLINK "http://www.corteconstitucional.gov.co/relatoria/2006/C-927-06.htm"��http://www.corteconstitucional.gov.co/relatoria/2006/C-927-06.htm�


� 'Netflix and Amazon competition is unfair with Colombian pay-TV operators’. Asotic. Portafolio. May 24 2017.  Avalaible in: � HYPERLINK "http://www.portafolio.co/negocios/a-plataformas-como-neflix-se-les-debe-exigir-contenido-colombiano-asotic-506185"��http://www.portafolio.co/negocios/a-plataformas-como-neflix-se-les-debe-exigir-contenido-colombiano-asotic-506185�	


� This is the scope that the Colombian Data Protection Act (1581 Act of 2012) has established, where OTTs are considered responsible for data processing. 


�  Arthur D. Little – Telbroad Joint Venture. Regulatory recommendations to promote digital contents and applications and Internet of Things. Consultancy Contract No. 97 of 2015. Communications Regulatory Commission of Colombia. Available in: � HYPERLINK "https://www.crcom.gov.co/recursos_user/2016/Actividades_regulatorias/PCA_IoT/Informe_6_PCA_IoT.pdf"��https://www.crcom.gov.co/recursos_user/2016/Actividades_regulatorias/PCA_IoT/Informe_6_PCA_IoT.pdf�


� Taking into account that States must conceive how to carry out this measurement, since OTT agents are not required to report information to regulators. 





